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%t{qf%!vwftv-wIg +3Mtv q3vv @meat qt Rg mtV #VftWnf@rfa+t+qZTq'Iq v©q
%ftqTft#WftV wvalqftwrgrqmnqa vt mm % Mr f%qtWjqT%lRW8'v©m el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavTrn+rEqftwr qrjqq:-

Revision application to Government of India:

(1) #{K@qrqqqrgv©f#fhrq, 1994 #tura©mftqqvwTqqmqt %qt q13\naTa#F
3q-urtr + wv Hq %©mfe !qfTwr BIr+qq ©gtq ©tq4, mta vwn, tRv ;FIT@, ITq@ f+wr,
qBgfTqtW, dTqq€m vm, +w TUt, ef#t: lrooor#r=FtHTdt RTf%v :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building2 Parliament Sueet, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

( B) vftqr©#T6rfthvrqqq vv faR 6Tfqqn wt & fM wynn qT ;wr qTWn + =rT RM
&STR qugl'lllqqrq+vraEqvuf +, qr fM wgFmnwyKtqT%qtf&©qrwrii+
wvnrntgrvrq=FT vfbIT%armE{€TI

irq.

:house

+ /ofprocessing

In case of any loss of goods where the loss occur in transit from a factory to a

or to another factory or from one warehouse to another during the course
of the goods in a warehouse or in storage whether in a factorY or in a

warehouse.

(v) vrmhVT§r f+tft tr?7rvtqT+fhdfiaqTV vqTqTv4fif+;Ihr +©BFFr W q#VTVqt
©qHqqrgq%ft8ahVTW++ wt VTrVh4TFfMn? VT VIV + WfMtI

I



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qj@ vrsIT©Tqf#uf8n WEa#4TF (+nv w qZTV#t)f+lt€fbnvuqrv #1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gfhTUWTT#twqrqq erM h!-T7TT bf+uRl wtt %fta vw fIT{ i she+qTtqT qt qT

urn U+fhFT+ HdTfhh qT]M,WftH+ gRTqTf\Tq}Vqqqt Tr qH + fM HfbMi (+ 2) 1998

urn 109 UafR!%f#IT =TVS~TI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998. .

(2) h€hr ©qrqq KW (wfM) fhniTqdt, 2001%fbm 9 % gmtv fRfqftg vu +w w-8 + d
vfhit t, !f§7 niv % vfl BITter tf$v fUr + dtv vrQ qT 'ft7uF-wtqr Eq= wfM gTjqT #F qtaT

vfhft # vrq 3fRv BIM fiRIT vm qTf{FI w% vrq @rm q vr !@ efFI b gmtv urn 354 +
f+afftv qt % !qVTX qT WT % vrq agn-6 vrVm gt vfl vfl 6t+tqTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqqTwqm# vrqq§t+wr6v Tq Twwt vr wit qq8q\©qt200/- =$tv !qVTq qt

gm 3iTq§Y#@7t6qq%©©+@ru6tatrOOO/- #tnTTT?TT#tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

#bn qlv§,#fM©wqqq@q++qT%twft#krqnTf&qwr%vfiwft©:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iT.Mr @qr€T ervIF HfbfhBT, 1944 =Ft urTr 35- ft/35-x + MtK:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf&v qf@~!q + qVTt' glgTI iT mrm #t wtb, gMtBit % wi+ + tfhn M, h€kr
Rwm qrvv T+ hTm wftdh -mTf&var (f+th) =gt vf%r &fh qt%ql W§VVT@Tq # 2=” qm,
qt;ITft qH, VTHr, HtTUtTFn, ©tqRT@TR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2==dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals oUler than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector ban$ of the place where the bench of an>nop'We public sector bank of the
place wherg the bench of the Tribunal is skuaF.$==C ]\::\
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(3) qft w mtr + qe tq wtgFF vr wntw {rar { ut nt% qv #rar % fhi 617 %r !TraTV wr{%
+r & fwn vm nfBR lv v'v + itt EU TfT f+ Rw q6 %rf + vqi % fRIT VqTf+'rfI wftdhr
annfbqwrfrvq wft@vrhfhmvHqtvqwMfMvrmel

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqr@ gP–6 g®fwlv 1970 Tvr ThfTfbz gT gIllST -1 b +Me f+&tft:K f+q WTT gw
wIm qr q©wtqi qqTfPqft fbhn nf&qrfT + ghgT + + ntq 61 Tq If+nv 6.50 q+ vr @rqr@
:nfl@©„®nf§l'

One copy of application or C).I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq fn vHf%anq#f#fhkor@#vRfb€f gt at #Itvm wwf#7fbnvrmeqt !fM
w, #fR aTm qM IT+ +RW: wftdn qWTfgmn (qKffRf#) fhrv, 1982 +fqfjv 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Sea,ace Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gm TF, hIm nqRq Tq q+ +qr wft#hqmTfhruJr (ft8:z) Tq% vfl Wft€T% qpa
+ q&NRT (Demand) IT+ + (Penalty) HT 10% # mT nTT wlRRTf iI Wtf%, HfjqtH if WTT

10 q€tg arq el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

Hh @qm qI@3ht+qrm bfnta, qTTftV jnn q&r +t Th (Duty Demanded) I

( 1) & (s,cao„) lID bMa ft8fftz ITfPr;

(2) fhnnTT+q&#M#TITfPH;
(3) #T8z%ftzfWRft%f+Hf6%a®tvafPrl

7Elj@n'dRdwfTq’ fW}If wn#rMT@ wM’ af@i©#bf© if qdvm Hn
TVr tI

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Conrmissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores' it may be noted that the
pre_deposit is a mandatory condition for aMg appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Centra[ Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cen\,at Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) !% Bjtter % vfl 3HrqyrRmwr b wrg qd gP wgn qP VT wgRqTRa8?fTvhT RK=Tq

QJFFh 10% WTTqTfF%}#qH@gRqrfia€r TVWT% 10% WTT#rTF Tq(frel

In view of above1 an appeal against this order shall lie before the Tribunal on
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f .i,c. uhFeLI b.btvII a I P/39q:V 2023-Appeal

ORDER-IN-APPBAL

The present appeal has been filed by M/s. Tusharbhai

Vinodbhai Sachania, 403, Shyam Vl Apartment, Sundarvan Society,

Vasna, Ahmedabad (hereinafter referred to as “the appellant”)

against Order-in-Original No. 102/WS08/AC/KSZ/2022-23 dated

12.12.2022 (hereinafter referred to as “the impugned order”) passed

by the Assistant Commissioner, Central GST, Division-VIII,

Ahmedabad South (hereinafter referred to as “the adjudicating

authority”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AGSPS52711Vt. On scrutiny of the data received

horn the Central Board of Direct Taxes (CBDT) for the F. Y. 2014- 15,

it was noticed that the appellant had earned an income of Rs.

13,11,650/- during the FY 2014-15. Accordingly, it appeared that

the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax

Registration nor paid the applicable service tax thereon. The

appellant were called upon to submit copies of Balance Sheet, Profit

& Loss Account, Income Tax Return, Form 26AS, for the said

period. However, the appellant had not responded to the letters

issued by the department.

2.1. Subsequently, the appellant were issued Show Cause Notice

bearing F.No. CGST/Div-VIII/O ' & A/
TDP/ 196/AGSPS5271M/2020-2 1 dated 21/09/2020 wherein it was

proposed to:

Demand and recover an amount o: 1,62,119/- for F.Y

2014-15 under proviso to Sub Section (1) Section 73 )f th
Finance Act, 1994 along lterest under sectio: 75

Finance Act 1994 (hereinafter referred to

;}{



F.No. GAPPL/COM/STP/3994/2C)23-Appeal

b) Impose penalty under the provisions of Section 77 (1), 77(2)
and 78 of the Act.

2.2.. The BCN was adjudicated ex-parte vide the impugped order
wherein:

a) The demand of service tax amounting to Rs. 1,62,119/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the

Act along with interest under Section 75 of the Act for the

period from FY 2014- 15.

b) Penalty amounting to Rs. 1,62,119/- was imposed under
section 78 of the Act.

C) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to obtain the Service tax registration.

d) Penalty amounting to Rs. 10,000/- was imposed under section

77(2) of the Act for failure to assess himself the tax due on the

services provided by them and furnish a return in the format of

ST-3 return within prescribed time.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> That the appellant were engaged in providing service of

consulting engineer.

> That the invocation of extended period of limitation for issue of

SCN seeking the demand of tax upto 5 years only if the said

tui has not been paid on account of “fraud or collusion or

willful misstatement or suppression of facts; or contravention
/HbHnUq
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h/ uvbqbf d i ii VaLet i £vz3-appeal

> That the appellant has not indulged in any fraud or collusion

or willful misstatement as the given figures reported in Form

26AS based on which the SCN has been issued, have been

available with the department right from the year in question.

> The invocation of extended period may not be in accordance

ith the law hence the SCN in question is required to be

vacated. The appellant relies on the decision of the Hone>le

Supreme Court in the case of Anand Nishikawa Compnay Ltd.

vs. CC:E-2005(9) TMI 331.

> The appellant has provided services to the tune of Rs.

13,11,650/- which also includes expenditure incurred by the

appellant as a pure agent amounting to approx Rs. 3,50,000/-

Thus Rs. 3,50,000/- should be excluded from the value of

taxable service as per Rule 5(1) of Service Tax (determination

of Value) Rules, 2006) .

> Considering above provision the value of service comes Rs.

9,61,650/- (Rs. 13,11,650/- - Rs. 3,50,000/-), which is less

thatn Rs. IO lacs and therefore the appellant is not liable to

pay service tax in terms of Notification No. 33/2012-ST dated

20th June, 2012.

> That th-e demand along with interest and penalty is not
sustainable and liable for set aside.

> The appellant submitted in their additional submission that

they are working as employee of M/s IPS Mehtalia Pvt. Ltd.

since 1996 and they were not providing service to them.

> That the employer company inadvertently deducted the TDS

under Professional service head in stead of salary head
arI :A Ii;
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F.No. GAPPL/COIVI/STP/3994/2023-Appeal

> The appellant is not liable to tax as and when the income

earned as salary amounting to Rs. 5,67,650/- will be deducted

from the total gross value in F.Y. 2014-15 i.e. (Rs. 13,11,650/-

(-) Rs. 7,44,000/-). During F.Y. 2013-14 the total income of the

appellant is only Rs. 7,29,104/-. In view of the above the

appellant do not cross the threshold limit of Rs. 10 laos. Hence

they are exempted from service tax liability under Notification

No. 33/201:2-ST dated 20th June, 2012

4. Personal hearing in the case was held on 11.12.2023. Sh.

Hemil M. Shah, Chartered Accountant, appeared on behalf of the

appellant for personal hearing and reiterated the written contents

during filling of the appeal. He stated that major part is salary

which is not liable to service. He requested to allow the appeal.

5. In their additional submission dated 28th August, 2023 the

appellant have submitted following copy of documents (1) Income

Tax Return for F.Y. 2013-14 and 2014-15, {2) Form 26AS for F.Y.

2013-14 & 2014-15, (3) Profit and Loss Account & Balance Sheet

for F.Y. 2013-14 & 2014-15, (4) Bank statement, (5} promotion

letter dated O 1 -04-20 16 ,certificate of Appreciating dated

05.05.2016, experience certificate dated 18.09.2017 issued by M/s
IPS-Mehtalia Pvt. Ltd. .

6. 1 have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well as those made during the

course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impuWed

order passed by the adjudicating authority, confirming the demand

of service tui against the appellant along with interest and penaltY,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F. Y. 2014- 15.
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7. i find that in the SCN in question, the demand has been raised

for the period FY 2014-15 based on the Income Tax Returns filed by '

the appellant.

8. It is observed that the main contentions of the appellant are

that (i) their major income in the impugned period is salaIy income

from a company M/s IPS-Methalia Pvt. Ltd. which is exempted

income as per Section 65(44) of the Finance Act, 1994.

9 . As regard, the contention of the appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.

10. During the F.Y. 2014-15, 1 find that the appellant earned

income Rs. 13,11,650/- as per the document submitted by the

appellant i.e. Profit & Loss Account, Form :26AS. The appellant

contended that out of the total income in. F.Y. 2014-15 they had

earned Rs. 7,44,000/- from M/s IPS-Mehtalia Pvt. Ltd. as a salary.

However, on verification of the Form 26AS for F.Y. 2014-15

submitted by the appellant, the TDS was deducted in the head of

194J which shows that the income amounting to Rs. 7,44,000/-

from M/s IPS Mehtalia Pvt. Ltd. was received as professional fees or

fees for technical service and not from salary. This aspect needs

verification. The appellant in earlier submission during filling of the

appeal contended that out of Rs. 13,11,650/- earned in F.Y. 2C)14-

15, Rs. 3,50,000/- was received against expenditure incurred by the

appellant and therefore they contended that the said income should
be excluded from the total income earned in F.Y. 2014-15. These

aspects also required to be verified at the end of adjudicating

authority. All the above mentioned facts need to be verified by the

adjudicating authority which was not done by them while passing

the impugned order.

11. Considering the facts of the case as discussed hereinabove

’-d === th' i”“’'P.qT’ j==;ti"' : ’m 'f th' "-;id';'d ”'”
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F.No. GAPPL/COM/STP/3994/2023-Appeal
U

IB

that the case is required to be remanded back to the adjudicating

authority .

12. In view of the above discussion, 1 remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

13. wfta@afgRrawwita@fhnnaHt®aft#gfhaqnr{I

The appeal filed by the appellant stands disposed of in above
terms .

H',\
aIM (&r+w)

Date : 26.12.2023

b fep==1 : : 11t ;I: :r& •<
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M/s. Tusharbhai Vinodbhai Sachania,
403, Shyam VI Apartment,
Sundarvan Society,
Vasna, Ahmedabad.

To J

Appellant

The Assistant Commissioner,
CGST, Division-VIII,
Ahmedabad South

Respondent

Copy to:-
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad South
3. The Assistant Commissioner, CGST, Division VIiI, Ahmedabad

South.
4. The Assistant Commissioner (HQ System), CGST, Ahmedabad

South (for uploading the OLA)
)PGuard File
6. PA file

J aq.a,
i'. '. ! Idf
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